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ABSTRACT 

Experts agree that the U.S. criminal justice system 
faces a crisis, yet there is a broad ranje of views as to its 
sources, consequences, and solutions. There seems to be a public 
perception that the individual rights guaranteed accused criminals by 
the U.S. Constitution prevents the criminal justice system from 
functioning properly. It is generally accepted among persons involved 
in the legal system, however, that constitutional riqhts are not 
undermining the system. Most experts believe that one of the greatest 
challenges facing the criminal justice system is the nation's illegal 
drug problem. Yet there is much disagreement as to how much attention 
and spending should be devoted to law enforcement as opposed to 
education. One inescapable fact is that a lac)c of funds has weakened 
the justice system. Prosecutors, public defenr^e attorneys, and courts 
are overwhelmed and generally underpaid. Jails and prisons are 
terribly overcrowded. Many experts feel that it is important that the 
public come to understand that the criminal justice system has a 
limited role in reducing crime. People must begin to see that the 
crime problem, whether related to drugs or not, is a societal problem 
that has its roots in both economic status imbalance and a weakened 
moral system. (DB) 
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by Sani Podcll 

America has a crime problem and an overwhelming drug 
problem The result is overbv^dened courts, overworked 
prosecutors and defense attorneys, and insufficient prison 
space The American public recognizes these individual 
realities, but what it may not recognize is that these facts 
together have produced a crisis in the criminal justice sys 
tenv Kxperts from diverse fields have examined this cri^ 
sis, both its components and its whole. However, their 
analyses of its sources, consequences, and solutions of* 
ten diverge 

Docs the Bill of Rights Undermine the 
Criminal Justice System? 

In looking at any problem, the natural tendency is t ) pin 
point one particular cause and fix it. \X bile attractive, this 
type of approach is always dangerous. Quick fixes usually 
don't work, and a quick fix is panicularly unlikelv to solve 
the complex problems of the criminal justice system 

In 1986. the American Bar Association Section on 
Criminal Justice created a committee to examine how well 
the criminal justice system was working and to identify 
how to improve it The Special Committee on Criminal 
Justice in a Free Society was chaired by Samue' Dash, 
former Philadelphia district attorney and a forme chair- 
person of the ABA Criminal Justice Section, who is per 
haps best known for his service as chief counsel to the 
Senate Water^^ate Committee. He is now a law professor 
at Ceorge own University in Washington, DC The com- 
mittee produced a report. Criminal Justice in Crisis, 
which carefully examined the perception that the in- 
dividual protections of the Fourth, Fifth and Sixth Amend- 
ments to the Constitution prevent the crimina" justice 
system from functioning properly. 

By survey ing police chiefs, district attorneys, defense 
attorneys and judges— the people at the front lines 
the committee concluded that constitutional guarantees 
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are not handcuffing law enforcement It emphasized the 
grave error of scapegoating constitutional protections and 
scrapping ihem as part of a get tough on crime pro 
gram A police 1 eutenant explains, for example, that the 
Miranda warnings are a routine. (Arrestees have] been 
through it We've been through it . It doesn t, frankly, 
interfere too much with confessions, surprisingly 
enough; (Criminal Justice in Crisis, pp. 28-29) A trial 
judge states, 'It's ver> rare that confessions are ki- ked out 
in court ... Essentially, 1 think that the Fourth and Fifth 
Amendments have really made the police officer^ better 
pob.ce officers because they have to be smarter police 
officers. " A prosecuting attorney concurs, explaining that 
a good police officer (could ta!k defendants into con- 
fessing before or after] there was a Miranda and so 
(the decision] had no real impact at all upon the ability 
of good police officers to get confessions " {Criminal Jus- 
tice in Crisis, p .^1) 

Dash and Sharon (ioretsky, a consultant to the ABA 
Section of Criminal Justice, comment that ^jsome] poli- 
ticians use the Bill of Rights as a scapegoat for their own 
failure to address the crime problem honestly (Dash and 
Cu^retsky. **We Don't Need to Ciive Vp Our Constitutional 
Protections," Criminal Justice, Vol. 5, No 1, p. .^) Dash. 
Coretsky and many other analysts aar careful to point out 
that the crucial usk is to face the crime problem in all 
its complexity. Convincing the American public that 
sacrificing their constitutional protections will save the 
system can only make situations worse "Out of 34 mil- 
lion serious felonies in 1985, .^1 million never got into 
the criminal justice system because they were unreported, 
or if reported, they remained unsolved' (Dash and 
Goretsky, p. ^) If, as these figure »idicate. 90% of felo- 
nies never enter the system at all. the Fourth, Fifth and 
Sixth Amendments protection of individuals at the time 
of arrest and during trials could hardly be the major 
source of the system s failings What. then, are the n^ajor 
sources^ 
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Confronting the Drug Problem 

Most analysts agree that one of the greatest challenges fac- 
ing the criminal justice system is the nation s overwhelm- 
ing drug problem I'hey also agree that not oniy do 
politicians and the public need to recognize that llie drug 
problem cannot be addressed by law enforcement alone, 
but they must be willing to put forth money for a com- 
prehensive program which includes treatment and 
education 

How much attent»on should be dexoied to law- 
enforcement solutions' How shouKI Uinding be divided 
between law enforcement and ircainieni and educaiionf 
Should more money be invested in law enforcement' 
These are the hotly debated t]ue>ii()ns 

At botli the national and local levels, governments are 
pouring a great deal of money into law enft)rcemeni Hie 
findings of the Special Committee on Criminal Justice in 
a Tree Society show that despite this high le> el of fund 
ing. "the dri g problem in this country is severe, growing 
worse, and law enforcement has been unable to con- 
trol the problem ' {Crimhial Justice iu Crisis, p 4 n A 
police lieutenant quoted in the committee s report com 
ments I here is no law enforcement solution to the pn)b- 
km. . . It is ultimately a social problem ' {Criminal 
Justice in Crisis, p. 4S) Dash and Cforetsky add that the 
Prcsident's current w ar on drugs simply will not work and 
w ill only lead to more public disappointment, anger and 
frustration ' (Dash and Cioretsky, p O While encouniged 
by President Bush's recognition thai law entorcement 
alone cannot remedy the problem, they note that the 
Prt^sident still allots only a small portion of available funds 
to education, treatment and other non-law ei/brcement 
programs 

Judge Reggie B Walton, on the other hand, beheves 
that the President's program is on the right track to solv- 
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ing the drug crisis judge Walton is associate director of 
the Office of National Drug Control Policy of the Execu- 
tive Office of the Prcsiden^ He stresses that the President 
believes that education is the uhimate tool to overcom- 
ing this problem. Towards that goal, he says, the Presi- 
dent has recommended that funding for drug education 
programs be increased by $y million. He also states, ' We 
w ill seek t(^ beef up our law enforcement efforts so that 
we can go after more people and make them accounta- 
ble for their illegal conduct (Walton. Why >Xc Need 
to Win the War Against Drugs. I fntate on l.au Related 
I ciucafion, \X inter 19^)0. p. H 

The Word on the Street 

There are similar disagreements on the local level as to 
how much money should be allocated to law enforce- 
ment s role in combating the drug problem. New York 
City is a prime example of how the push for more drug 
arrests has clogged cities criminal justice systems An 
April 1989 article in the \eu )ork limes stated that the 
root of the crisis, many officials assert, was a decision last 
year by the Koch administration to allocate 5116 million 
ovei two years for the politically popular lactical Nar- 
cotics Teams ( TNT), special teams intended to satunite 
designated areas with street level arrests (Pitt. 'Drug 
Cases Clog New \ork City Courts, AV/r ^ork limes April 
r 1989, p. 24)()f this S116 million, 59 S million— slightly 
more than 8V< — was budgeted for the Legal Aid Society 
and the district attorneys. 

However, district attorneys working in the I N I areas 
said this money would still be insufficient to cover the 
costs of dealing w ith the increasing number of felony drug 
cases Most New York law yers. judges and police agree 
that the city's system is so bogged down that many 
traffickers and users will end up back on the streets be- 
cause there are not enough people or funds to process 
them. I've been told by some (New ^brk) judges, explains 
Samuel Dash, "that if someone charged with a felony 
jumps bail and doesn't show up in tourt they all celebrate 
and applaud " (Dash, Can the Bill of Rights Survive the 
Crisis in Criminal Justice?^ " (Update on late-Related l.du 
cation. Winter 1990, p 9) And w hile the situation in New 
York may be severe, Manhattan District Attorney Robert 
Morgenthau a-ports that it s even worse in Miami, i.os Ati 
geles and Washington. DC 

Those who advocate a "get tough' policy (,n the 
streets believe that this is the best way to send the mes- 
sage that the government is serious about winning the war 
on drugs I heir opponents believe that massive arrests w ill 
be useless if the system is unable to process the suspects 
Chief Judge Sol Wachtler emphasizes that what is being 
lost is the certaint\ of punishment, which is even tnorc 
important as a deterrent to crime than the severity (Pitt 
p 2 4) An additional and often overlooked consequence 
is the demoralizing effect this "revolving door' has oti 
police who must watch helplessly as suspects are returned 
to the streets 
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Richard Abcll, former assistant attorney general in 
charge of the Office of Justice Programs, takes a contrary 
view. He stresses that "to most drug dealers the prospect 
of making millions far outstrips the risk of a three-year 
prison sentence with a chance of parole in 18 months. 
A IS-year mandatory sentence with no chance of parole 
would send a dramatically differcni message/ (AbelL 
* 'I'hc Costly Crisis in Coraciions' The Wall Street Jour- 
mil, March 21. U)K9. p A26) 

\\ hether one chooses to stress certainty or severity 
of punishment to deter crime, suspects have the right to 
a trial. If they art* convicted and sentenced to prison, thca 
must be room for them in prison This seems obvious, 
but tlie system is currently so starved for resources and 
personnel, and the prisons are so overcrowded, that vig- 
orous law enforceme.il might cause the system to collapse 
before it could aliccl the drug trade. 

The System's Imbalance 

Regardless otone s position on the issue, one fact is ines- 
capable: a lack oi lunds has weakened the justice s\siem 
In New York City, for example, the I N 1 allocation was 
madr without seeking a commensurate rise in state and 
city iunds for the courts, the district attorneys, the city s 
Correction and Probation Departments, the Legal Aid So- 
cietv and drug irc::imeni centers and education pro- 
grams. (Pitt, p 2^) lormer Chief Justice Burger warned 
against this kind of imbalance w hen he coi.*pared the 
criminal trial process to a ihree-legged stool comprised 
of the judge, the prosecutor and the defense attorney 
The weakness of any ne of the legs, ' he said, "will 
cause the process to tumble/ (Dash and (ioretsky. p 4) 
One example of this can be seen in the current use 
of pka negotiation AccoPMng to information collected 
bv the Special Commillei n Criminal justice in a Free 
Society, plea bargaining is widely distrusted by the pub- 
lic Although plea bargaining might strengthen the justice 
system under cerl:un conditions, justice offici Is repeai- 
edlv told the committee that now plea negoi aiion was 
essential because Mie s\slcm simply could not function 
if more defendants exercised iIk r.ghi to trial (Crimi- 
nal J mt ice in Crisis, p I bus there is a pressure to 
negotiate pleas even though this practice may not be in 
the best interest of either the public or the defendant 

In addition, the commiiiee found that public defense 
services are plummeting in quality because the attorneys 
must take on more cases than they can handle Prosecu- 
tors face the same problem We re swamped, explains 
Brook yn District \llorney Fli/abeth Holtzman "We vc 
got assistant district aiiornevs handling 120 cases each and 
Criminal Court judges dealing with 2S() to 4(H) cases 
apiece (Pitt, p 24) Because of the number of cases on 
court dockets, suspects often must wait to he arraigned 
ihree to four times longer than the\ did in the past 

Prijion Crowding 

In view of the prison svstem s widch acknowledged prob 
lems. nian\ question the strategy of fighting drug crimes 



with longer prison sentences As American Bar Associa- 
tion President Jack Curtin observes, "jOJur jails and pri- 
sons are bursting at the seams. Forty states aa- under court 
order for unconstitutional conditions in their coracti(mal 
facilities.'* In many jurisdictions, Curtin notes, crowding 
is exacerbated by sentencing mandates which force judges 
to send first offenders, especially first-time drug offenders, 
to prison 

NX'hile new prisons arc being built at an unprece- 
deuted rate— and at astronomical costs of between 
$>(),0()() and $100. ()()() per bed— new construction c aii- 
not keep pace with the rising rate of incarceration Since 
IO-(), the number of persons in state and federal prisons 
has tripled A report from The Sentencing Project in 
>Xashington. DC indicates that the I nited States has the 
highest incarceration nite in the world 

One way to alleviate the crisis, according to some 
analysts, is through prison privatization I nder this ar 
rangement. the government contracts with a private com 
pany to house and monitor prisoners. Private companies 
can often build and run prisons for less than the govern- 
ment, and still make a profit Several such prisons have 
already been established in lexas. Kentucky and New 
Mexico. 

Some question, however, whether saving money justi- 
fies handing o\er governmental responsibility for 
prisoners to a private entity Fdward Koren of the National 
Prison Project of the American Civil liberties I ni )n com- 
ments that the governments may not * always have he best 
interest of prisoners at heart, but at least the> re count 
able to the people Who holds these companifr . ccount- 
able? (Belkin. Rise of Private Prisons How Niuch of a 
Bargain^ . \eu Vorh Times, March 2". 1980 p K) Ihe 
ability of the government to insure the constitutional 
rights of prisoners in such facilities is a central issue in 
this debate 

One consequence of overcrowding, according to 
Crimtnal Justice in Crisis, is that parole boards are forced 
to release offenders too soon "An inmate who ser\'es 40% 
of his sentence has served a lot of time ,U|f the pub- 
lic is upset, they are going to have to address the gover- 
nor or the state authorities'* {Criminal Justice in Crisis, 
p 43) I bis type of request for support and action by the 
public is echoed by many of the people surveved in all 
areas of the criminal justice system 

What the Public Can Do 

Many observers believe that the publi( must first come 
to understand that the criminal justice system has a limited 
role in reducing crime People must begin to see that the 
crime problem, w hether related to drugs or not, is a so- 
cietal problem that has its roots in both economic status 
imbalance and a weakened moral system A >Xashington. 
DC high school student r^^acting to President Bush s Sa\ 
No to Drugs speech said, I make a hundred bucks an 
hour selling drugs \X'hat does the President want mc to 
do, work at McDonald s for the minimum wage ' (Dash, 
p 9) ' I he public, * savs Dash unfortunatcb belicNcs that 



it iho police worked hoiusilv aiul tonipcuiiilv (Iun 
would proicri ihcm anaiuM tnnuv U s impossible U s 
impossible lor chc policeman on the street lo solve ihe 
erime pn)blem (Dash, p 8) V( hen the publie aeeepts this 
taei, perhaps it will ri*ali/e that it eaii make important con 
tribiitions to (ijihtinn the erime prol leni 

lor example, eomnuinities ean establish task torees 
lo address the prt)hlenis the eriminal lustiee svstem taec s 
and set priorities lor novernment speiulinn Cili/ens ean 
mobih/e to demand greater luiiclinn tor ediieation. treat 
nient. and the eouris Heeause nuK h nine in Ameriea is 
eommitted b\ vouth. main ot those siir\e\ed in i mm 
Uiil Justti C in ( risis emphasi/c d their heliel thai pro\ ul 
ing serviees tor nenleeied, ahiised and delinc|ueiu \outh 



eouUi have a sinnitieant impaet on the meidenee ot 
erime {(Jtmtnal Justnc iPt ( nsts p 

Kdueaiors also have an important role I hey ean m 
Mie judges, aiiorneys, legislators and jusuee system pmtes- 
sionals to speak to students about the mvths and realities 
ot the eriminal justiee svstem 1 hev ean serve as erueial 
liaisons between the svstem and the eomnuiniiv Almost 
e\ery analvst stresses thai there is tragmentation noi onl\ 
\N ithin the svstem itsc it, bm also m the relationship bt 
iween the svstem and the naiion n serves ( omnuinu.i 
tion. theretore, is a Mtal tirsi viep low.irds e stablishing a 
totmdalioii ot knowledge upon whi'/h etleeiiNe lasnnu 
and jusi soUitio!is ean be btnli 
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